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NATIONAL ASSOCIATION 01' BUSINESS
AND EDUCHIONAL RADIO, INC.

The National Association of Business and Educational Radio,

Inc. ("NABERn), pursuant to section 1.405(a) of the Commission's

Rules, 47 C.F.R. §1.415(a), hereby respectfully submits its

Comments in response to the Petition for Rule Making in the above

captioned proceeding. 1

I. BACKGROUND

NABER is a national, non-profit, trade association

headquartered in Alexandria, Virginia, that represents the

interests large and small businesses that use land mobile radio

communications as an important adjunct to the operation of their

businesses and that hold thousands of licenses in the private land

mobile radio services. NABER has five membership sections

representing Users, Private Carrier Paging licensees, Radio

1Publ ic Notice No. 3838, released JUly 2, 1990 (hereinafter
"Notice") •



Dealers, Technicians and specialized Mobile Radio operators.

HABER's membership comprises over 6,000 of these businesses and

service providers holding thousands of licenses in the private land

mobile services.

For the past 19 years, NABBR has been the recognized frequency

coordinator in the 450-470 MHz and 470-512 MHz bands for the

Business Radio Service. NABER is also the Commission's recognized

frequency coordinator for the 800 MHz and 900 MHz Business Pools,

800 MHz flold fl conventional channels for Business eligibles and

conventional SMR Systems, and for the 929 MHz paging frequencies.

In its Report and Order in PR Docket No. 83-737, the Commission

designated HABER as the frequency coordinator for all Business

Radio Service frequencies below 450 MHz and, in a joint effort with

the International Municipal signal Association (flIMSAfI) and the

International Association of Fire Chiefs (flIAFCtf), the Special

Emergency Radio Service frequencies.

In the proceeding several operators of two-way private carrier

and private carrier paging facilities (hereinafter "Petitioners")

have requested that the Commission amend section 90.179(e) of the

Commission's Rules to provide that information submitted to

frequency coordinators regarding a private carrier's customers is

considered proprietary and confidential and that the frequency

coordinator be banned from providing the information any person

except Commission staff. As a coordinator of frequencies used for
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private carrier communications and an association representative

of users and providers of private carrier service, NABER has an

interest in the outcome of this proceeding.

II. COMMENTS

First, it should be noted that the Petition is in most

respects repetitive of a Petition filed by the same law firm on its

own behalf on October 24, 1989. 2 In response to the Petition, the

Private Radio Bureau stated that it would return the Petition

without further consideration as the Petition did not satisfy the

requirements of section 1.401 of the Commission's Rules.

Specifically, the Bureau rejected the Petition as it was

"speculative in nature and lacks sufficient data or documentation

to support the proposed amendment. ,,3 Further, the Bureau noted

that to the extent- that information provided to the frequency

coordinators was misused, "private carriers have a cause of action

and adequate remedy in the courts." The Bureau stated that it was

"---" "unnecessary to provide additional remedies for wrongs that are

already capable of being adequately redressed in other forums."

The instant Petition does not make mention of the previous

filing, nor does the Petition state how it is different from the

earlier Petition or why the new Petition should receive different

2A copy of the Petition is attached hereto.

3Letter from Ralph A. Haller, Chief, Private Radio Bureau,



consideration from the Bureau. Instead, the Petition states that

one Petitioner is "not comfortable" with providing customer lists

to the frequency coordinator that the other Petitioners are

"concerned" with their compliance with 90.179 (e) • The Petition

does not mention any instances where such information was abused.

It is NABER's view that the second Petition fails to overcome

the infirmities of the first Petition in that the Petition is

speculative in nature and other remedies are available to aggrieved

parties •. Therefore, the second Petition should also be dismissed.

Although it is NABER'S view that the Petition fails to meet

the requirements 'of Section 1.401 of the Commission's Rules, NABER

wishes to state that as a matter of practice it does follow the

Commission's expectation as stated in its January 29, 1990 letter

that "frequency coordinators will make use of private carrier

customer lists for coordination purposes only."

It should also be noted, however, that it is questionable

whether private carrier customer lists are indeed confidential.

In this regard, the private carrier form of licensing was created

as a means by which entrepreneurial systems could bring service to

users without the need to file individual applications. Private

carriers were not created for the purposes of permitting

entrepreneurs to keep customer lists secretive.

The 800 MHz SMR System is another type of private carrier

system. Such systems require end user licensing in greater detail
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than the customer lists required by Section 90.179(e). Yet such

information about end users is readily available to any person from

the Commission.

Further, there may be cases where other licensees or

applicants need to review the customer lists for coordination

purposes. For example, if an applicant for a new station disputes

the number of users which the private carrier claims to have on its

system, the applicant should be entitled to review the customer

list in order to resolve the dispute. 4 In this regard, the

commission has recently ruled that a list of the names, addresses

and car registrations of persons using a private land mobile radio

station are discoverable under the Freedom of Information Act so

that an opposing party can research the information to confirm it's

accuracy. 5 Therefore, it would appear that, although frequency

coordinators may not be permitted to provide customer lists to

persons other than the Commission for matters other than frequency

"---'" coordination, such information is readily discoverable by the

public if it is filed with the Commission. Thus, there is little

need for the rule change.

Based on the above, NABER believes that amendment of the rule

as proposed; (1) is not necessary as alternative remedies already

4The customer list should be obtained by the applicant from
the Commission, not the frequency coordinator.

5see FOIA No. 90-127.
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exist: (2) the percieved problem is speculative: (3) the

information is not routinely given out by frequency coordinators:

(4) the proposal may not be within purpose for creation of private

carriers: and (5) the proposal will not achieve its desired effect,

in that other parties may acquire the information from the

Commission. Therefore, NABER does not support the issuance of a

Notice of Proposed Rule Making in this matter.

III. CONCLUSION

WHEREFORE, the National Assooiation of Business and

Eduoational Radio, Ino. respectfully requests that the Commission

act in accordance with the views expressed herein.

Respectfully SUbmitted,

••tional Assooiation of
Business and Eduoational

B:diiL _
David E. Weisman, Esquire

BY:~'~
Alan s. Tilles, Esquire

Meyer, Faller, Weisman
& Greenburg, P. C.

4400 Jenifer street, N. W.
suite 380
Washington, D. C. 20015
(202) 362-1100

Date: August 2, 1990
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CERTlrlCATE or SERYICE

I, Ruth A. Buchanan, a secretary in the law offices of Meyer,
Faller, Weisman & Greenburq, P. C. hereby certify that I have on
this 2nd day of Auqust, 1990 sent by First Class united states
Mail, postaqe prepaid, a copy of the foreqoinq "Comments" to the
followinq:

*

*

Ralph A. Haller, Chief
Private Radio Bureau

Federal Communications commission
2025 M street, N.W.

Room 5002
Washinqton, D.C. 20554

Richard J. Shiben, Chief
Land Mobile and Microwave Division

Private Radio Bureau
Federal Communications commission

2025 M street, N.W.
Room 5202

Washinqton, D.C. 20554

Robert H. Schwaninqer, Jr., Esquire
Brown & SChwaninqer

1919 Pennsylvania Avenue, N.W.
suite 504

Washinqton, D.C. 20006
Counsel to Petitioners

* - Via Hand Delivery
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON. D.C. 20554

January 29, 1990

IN AEP~Y RIFIRTO:

7310.()9

Brown and Schwaninger
1919 Pennsylvania Avenue, N.W.
Suite 504
Wa.hington, D.C. 20006

Dear Messrs. Brown and Schwaninger:

This letter is in response to your October 24, 1989, petition to amend
Section 90.179(e) of the Commission's lules, 47 C.F.l. S 90.179(e). Your firm
requests amendment of S~ction 90.179(~) to require frequency coordinators
to consider privat~ carrier customer lists proprietary and confidential. You
contend that protecting customer lists would prevent unfair competition that
could ~esult if competitors obtain such lists from coordinators and then
tariet the customers for their own benefit. You further argue that affording
such protection would improve private carrier compliance with coordinators
requests under Section 9O.179(e) because private carriers could submit end
user information without fear that their competitors might use this
information unfairly.

Your petition must be returned without further consideration because it does
not satisfy the requirements set forth in Section 1.401 of ~he Commission's
Rules. 47 C.F.R. § 1.401. Namely, in order for the Commission to consider a
petition for rule making, the petitioner must set forth the text of the
amendment. facts, views, arguments and data supporting the proposal and how
the interests of the petitioner would be affected. If a petition is premature
or does Dot warrant consideration by the Commission, the Commission may deny
the petition. il! 47 C.F.R. '1.401(e). We must di~i8s your petition
without prejudice because it i. speculative in nature and lacks sufficient
data or documentation to .upport the proposed amendment.

We further ob.erve that the problem your petition identifies is
indi.tinauishable from ordinary forms of unfair competition. State and local
juri.dictio~. widely recognize a cause of action where proprietary information
i8 u.ed to tortiously interfere with business relation.hips or otherwise
eniace in unfair competitioa. Should coordinators or other entities make
imp~oper use of private carrier customer lists, private carriers have a ca~8e

of action .~d adeq~ate remedy in the courts. We find it unnecessary to
provide additional remedies for wrongs that are already capable of being
adequately redressed in other forums. We do, bowever, expect as a matter of
policy that the frequency coordinators will make use of private carrier
cu.tomer li.ts for coordination purposes only.

~/t'.·d



Messrs. Brown and Schwaninger 2.

We conclude that your petition has not provided the C~i8.ion with sufficient
supportive material to consider amending Section 90.179(e) in the .anner
proposed. The existiua rules are de.iined to facilitate the frequency
coo~din.tion process, and we will not modify tbem .bsent substantial evidence
that such action is oece.sary or in the public interest.

To view of the above, IT IS ORDERED that the Petition for lule Haking fil.d by
Brown and Schwaninger IS HEREBY DISMISSED. This action is taken under the
authority let forth in Section 0.331, 1.401, and 1.407 of the Commission's
Rules. 47 c.r.R. 5S 0.331, 1.401, and 1.407.

~ .1/&Itt (for)

Ralph A. Baller
Chief, Private Radio Bureau

Copies to: American Automobile A'.oeistion, Inc.
National A'loeiatioD of Business and Educational Radio, Inc.
International Municipal Signal Association
Forestry Conservation Communications A.fOC.
Forest Industrial Tele~ommunications

American Association of State Bighway and Transportation Officials
A••ociated Public-Safety C~~ie.tion8 Officers Inc.
Manufacturers Radio Frequeucy Advisory Committee, Inc.
Alliance of Motion Picture and Television Producers
American Trucking ASlociatio~. Inc.
Utilities Telecommunications Council
A.sociation of American ~ilroads

International A••ociation of Fire Chiefs, Inc.
America~ Newpaper Publisher. A.eoeiation
Special Industrial Radio Service AssociatiOn, Inc.
International Taxicab Association
Telephone Maintenance Frequency Ad.ilory Committee
Central Station Electrical Protection Association
Petroleu~ Frequency Coordinating Committee
Central Committee aD Telecommunications

of the American Petroleum Institute
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~tor.! the
PED£?.AL CQVl,ro::;Cf."C.\t~iS Ca.1M1SStON

Wast\ington. D,C. 20554
In the Matter of )

)

Meintamlne 'rhe Cor~!ident~slity 0 ..: )
ProEirietary CustQrner Dati! Subm::ted 'f.) )
Coordination Entit~t!s 1:\ (";;-.mpljN1~e )
With Section 90. t'l9{e) Of The ttu;os

1'0: The Commission

PETITJO~ FOR RULE: V'..i\K1NG
• ~II 4........... ...... .,.-

OennilS C. Bi"OWn and R<>oert H. 5.chwaninger, Jr.. d/b/a Brown and
Schwaninger ("we") he;'f!;:)y req<.:,*t !.i'ililt th.... Commhsion initiate 8 rule making
proceediniZ t¢ ~t'1tect H.p r)'tr.vJ";et.r)li~!tl:'r$!$t; of f,)rivate ~arrier ooerators. As
r~ason$ for our p:rl')pos~j, we sl~cw tha tc)llow~ng..

9~fat,2!!.5hOU1~!~ P~ol~~
A<!cess to '.1 carrj-er's ~(jstomei" list 1:; ~!igI1J.y ~elUaDl~" Once he hIlS obtain~d a

eustOtner ~~st" a eompetitot ir. (he I).;sir,.$$s of providing commel'e~ radio
~omrnuntcat1ons se=-vtce rrai.I.{ then ~~! r,m aU d t/'le carrier's oustomers to sow
seeds of dissatisfactit.m. . E',;en if no~ ;mme,~Hat~l~ sucQElssful in eonverting
customers, this type of IJnta:t' "Qm~"l;tion ,.,Hen 1Jr.dermi~s the goodwill developed
betweert the <m3tom~1' &.nd the eXlsLng etifl'iei'. The .stability "£ a aat'l!!ully end
honestly developed rnlaU"r.$;~jp l>i:;t'~'Gsn .1 .t:saier .snd Hs custi,if'r.,ers is dJsrupted
and the eontinued e,:cnomi ~ viabH i ty of :~Il~ e)"htin. carrier's oosines.1\ may be
threatened.

Although. we believe that vig(J!'oLi.-j :.:~)m~-e1j l.ion is healthy and that conip~tition

based on prioe Q.'1d S8Nice i$ bl!nefi~i(iJ tQ '!/'ld users~ the ,tJystemahe targetini or
every business serv13d b., a p;i·Ns,te <:~ril:!t"'5 system bssed on into!."mation
proprietary te:) the 'Jict:t'!! (:S':"l~1' i~ !l¢t he~1.ny cOf'lpetition. 'rht-) courts have long
Qiscouraged such pra(!tjees oy aHo\'J:!'5 ousir~e.$ses to claim a. propr~etary intenrst in
customEr lists lind to p:"ote~·'t tt.;f£ list» trm:i theft.. removal, and dil$elosul"e by
djschar~ed ~mployees a.."!rl otr.~:s. ~ 'ihs (.:(jt;"(S M/Q too Commission haw, th~reroret

....
1 Although he~in we :<efar tv ~:~stonl~i'3, ¥It "ecoinl'Ze that

§90.179 applies to m3mberscr ih)It"'prl)tH ts-3f:c1Btions.. We
believe that the argum~mt.~ made he11!~r. stl~ ~plieabl,:: (0 tt:068
users as well. liowwer. fel' eClti:e of .e:<qr-essi"" \';P, will only
rettfr to private cstri~r eustl}m~rs.

Z In a context .,n11 5Hghtly dift.reJ.t. tnoa Commission hAS
refused t" renew a YlJcUe Cl)8S\ station l1cen~ whsre th.,
!iQensee violclt~ Seetion S:)5 or :he Ct)lflmur:i~.~tjon~ Act of 1934
Cor the PUl1>05e or t:ampihni 4 list of competi tOt·1;' custome~.

9uIf yoast Communi~tio~~jJ!}Q•.1 PR ()ocil:et N~"}+ 18"'2~9 (FCC C,fimeo
94809 Rele.ase~ ,April 19. 1982):, i~ GU1~ £~t... the Cot!1mission
affirmed ~ decISion by the t~lew 6.oard ~1Ol':hng ~h&.t the wrong
lay In the mere .ttte1J22t to !.l~ tne imprf)pE:rly ob!ainc:d customer
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~rovrded ~rotectiOi1 !O~ eust0;nOiIr datf; whi(!/1 might ~ ootained throu"h
surr~pt1 tiQUS means.

We believe that ~he Cvmmi:ssion1'j RU!!1~~ ShOl~.!d not allow competitors in the
co:nrnunications: mark'~t~in,~ t::. en,~ilgs if. a pMetice whi<:h WQuld ~ lJiluawful
coml'etltion in otl".er im:h,st'i'ie3. H.ofllev~i, iii 1'2 recently developed area, the
Ccmmissio~'s Rulp's mil(ht prcvhl~ an ~"ln\~nlj.e<1 "ppor't1.:oity fot' mi~Us;e of
p(oprie tary customer datL

Recently the Natir..:nE.:.l Ass()(;h·;tJo~ of BU~ine$s e.nd Educational Radio, In~. has
begun requesting cttstoftl{:!' hst~ {fom ~"Jl'i\'~.t~ c.'i.:'~ie!' system opera~l)rs in accord
wIth Section 9{),179(a~ i'.\rt,h~ Cor:ih1is.swi1 l s n.~lles. In adopting this Rule, the
Commission decided thti!. f..eque-ll'~Y ~(;C'r:j!ml~ior. ~ntiti~s should receive this
mformation to assistir: th~ frequ?;~~:J :.!!}c;..rdj:l1iHi..,n lunctiQl"i and to me.ioctUn the
Integrity of the 'Coorrlinators' d;,.,ts t&SAs.;" We do not ~~in dispute the
motivation. purp05eJ ot" ~jr·U<:,liti(l[l Ii: thtH ru.le !Jld do not t'!QUE$t fdty change in
the rUle that wOl.iJd diminish M iltl;.f;.(J{ w~:at it ~qf1S lrttended t~ tl.ccomplisl'l. Qr, in
factI a.ca()rnpiistles~ HOli."eve" ~n th$ ':(>l~t·se ol 8~sist:ng clients in making a proper
response to NABEP.'~ ;-~quest. we have t..;ccgnized ;~!"j(lU~ consequences we;-t;
coordinating entitles to make eust.:>I\"\er l}~r.~~v;;ul Q~l(\ to other persons.

We noted that the C"mln)~~;on's Rules fail to pte'fnt tr,e he~uen\:y
coordtnatot's from dis~!c,shg eustom,1):l" ij:,!~~ tu other persor;s , and 30m.; or our
clients ha'le ex~essed ~,~ni:.'i:rn (1'.1.~j' wti8ther the lfl'f"rmlttl!}o 'Nhieh they Wlerf:
providing to ()oorijinating e:'itt~ie~ ,."cuh.i be ~H·{..tp.ote'j. W Heve that QUstolli9r
in rmatio!'1 su lied to ~"orcin&:L,)~ -:nthi(;;-,) in .!lccord Wlth seotlon • I e
should be held to ..?ro;rigtary M~~

..........
hst, -'f1d that whether GuU Coast ha.,j ~~<:("t)edt':-1 in diverting any
competitor's cust"mers .."as not $ignj!iC8iJt.

3 The Corn~:i3sion's d~eis\u:i I1d;'.ptrl1g 490.J.79(e)•
•Memorandum Opinion and J!.rd~.f~ fJf(, V(';!!Kr::. 83...·j·S7 (lWiea.sed
Septembe'· 26, 1986) was Sil~lH OfJ l.he rr.~H~~· I); ~fot&ation or
private earders' ~!...sto~uer !ists~· Coor~itl.atinr. entaies were
provided no instruc~jon~ 1"'i'g~f<jjr;g She ha."'ll.)!:'lg ~r sUbmitted
informatIon. Since \\Ie OO!N~",,4! !~1~~~ t~;j S '1;!:S ~ :':im~le ovf:!"siiht
by all of the par~~s to that rule rn,.;cini, ~ ~:~~H1 ?Oquest that
the Commission l'emedy thi::J OiJ'~1"~iiM,

. 4 Although diselosurtf of this ir.iorme~ion to a eatrier's
com?etitors is the most ~ttviolJS ::on<.~tr., Ui":Ire it':i l.aSS oovious
but equally important h«l&'!jt f;'t)M d;sc!()Ou~e of ti'~-E: in(orn'tation
to any unauthotihd pe~n. ,For examL:'l't. ~N a frequenoy
eoo"'inator to dise)ose this in~Or:;lathm to M '$qu!~J~nt vendor,
tM vendor might be dispo$tm to 3h&~ it wit~ S.l ~ompt',tltor of th.,
submittuig carrier.
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Pr.~'teatl0n Will §n£.2'.I~l&_COm21!ItJ~e
If p r: yat e cart'ler s ~ 1l~$Ur''!<: th:~t e\ist¢m~l' i."l'ormation win r.rrla:~.

confidential with coordiris!H'Ig enutii;S, ii l!j pl'obab!~ that greater cooperation in
complying WIth the Com~n3sioJlf~ ;~·t!k~ wIll O~NlJl". A carrIer which believes that
customer informalJol"l ~rovi~d to I:l cooi'dmati~iI e-IlW:y might ~ u..~d to Ilpset his
ous.iness IS l-eS.;; likely tv t.:O!';1plj ruDy 'Nitb t:"lE: Rule e.,~ ma.y seek m.thods of
avoidan(!e. The Commission is aW$J!'e or :;.r~)b:~ms with scofflaws of its Privat~

Radio Sel"'/ices tieensing r~·~eljure:s. O~U· DropO$al :steks to avoid incidents of
carriers refusing to comply with. Rultf, :seC~it)i1 ~'i}.179(e)"

We have no knowl{old~e that a.i'1~' {re(tj:i'o~y coordh'\atjn~ entity has yet 30!dt

provided, or "lesJcedfl tlij~ lntormal.icr, t., r(~f'$t;;ns de:sbng 9rivate aerl"lei' l:!ustomer
lists. It may be that the- :jlr~'~hmj of the e~"I')!'d'm!:iting entities have adopted $.

policy aga:l1st such sal~s ~NJ dillge:1tly ~,r,'~ie:;t against the abuse. ftow;,...~~, the
sensiUvlty S:K] too cOfTl~~tHive valuo:: Cit cu:;t,")me~ dut~ ~ma.nd3 that applic-ants :ind
licensees recei"/El gf;e~l,,~r asSUl'9.'1w··~·~ n1fO~i5" <1doptit;rl c,f ::. Rule that win give
positt'w"e iJrotectior.. ~

,SuS~21~e_Ch~e
We suggest ~hat Secticr. M.. l':"9(e) or tn~ t:'cmmission '$ Rules t3e revised by

adding the t(JUowing ~ntaanee;

All information /;)i"'ovic..;;J to U:e !!"e~tlene5' r.·~)o!"dillstO'l" iT: ~m'lTpliartoe with
this section sh$ll bEo ~:J~fi"!i!d to ~ ~r;~r;rj,::.lt.:H·~r and conhdential. and shall
!"lot be disclosed in W:'j l':'l8J1il::1' oy ~!u; fre~Ui:mc1 coordinator to ~lny

perion who is not R. member 0: the C~~mj~sior.ls staff.

CWlcluSio::
For the re~ns sta.ted l'Jerei~·.-·";;~ ·..-.e$~et tu'ly t'l!<'illest that the Cornfnj$l~on

IOJti~it~ 5 ~ule making ttl in~~lude the /1.bev~ ~,H{(g~3te-d 16fliu~.g~ within its R1.lhts.

-
5 We recogr4i~ th'.l~ the Corn:ili~sior'! ;~ ()fter. f'eluctant to

revisit rule maid'll det~i_~kns !JnW C;:.Ii'/~tar.t l:tl time 11..s fAsSSed.
In this inst""oe. h<)~er. WE be~i';;'U~ U';A~ ~hc l"i~J 1N't'~~ch we
have shown :1Ui<f simply nor~h t~~~"';i::1.~ dUring :M earlier
proceeding. SJnce '¢Ul." StligeEit j4$lfl W(IY1,j "(l~ka flO essenU11 ~hsngE!

in tlie mtended oper.!ttiono{ th~ ~;·Jrr~nt:,ui~, ....~ respectfully
suggest that no pro~t btln~fi t'" c-::;;~i.:· ~ tS;:,~c ~:,y {~~a>'~d that
the t.!me .is flpe tc .cens~~l' <')i.n· sugg~st~(J.I'.

FtJrt~Z"l beC8~\Tit th~ C<:'''lmisslQn's ~1'!~l'aErr.ent etforts have
been restricted by t~~ leVel of B~~t(:ble t·l~l<iS. the ha.--m that
could -now to a onrri",r Oefot'e the Gcrnmi~ion could <:onsider
adoption of the ,n:ggested rul~ ii; tt.e oJ(iurst ot an adjudiCAtion
could be so iNat as to- ~rCNe. fAta3 to thiS vietjrn cwrier's
business. Accol'fjingly. ~ suggest th~t ~h~ t~:·t·e to adopt the
sugge$t~d rule is b~!or'1; '~·l& i'irst il1c:(!~';t of abuse is
doeumente{.!.
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